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ENGROSSED HOUSE BI LL 1848

AS AMENDED BY THE SENATE
Passed Legislature - 2005 Regul ar Session
State of WAshi ngt on 59th Legislature 2005 Regul ar Sessi on

By Representatives Springer, Tom Lantz, Priest, Hunter, Jarrett,
C i bborn, Serben, Fromhold, Rodne, WIIlians, Flannigan, Kessler,
O Brien and Si npson

Read first tinme 02/08/2005. Referred to Conmmittee on Judiciary.

AN ACT Rel ating to managi ng construction defect disputes involving
mul tiunit residential buildings; anmendi ng RCW 64. 34. 415, 64. 34. 410, and
64. 34. 100; adding a new section to chapter 64.34 RCW adding a new
chapter to Title 64 RCW creating a new section; and providing an
effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. APPLICABILITY. (1)(a) Sections 2 through 10
of this act apply to any multiunit residential building for which the
permt for construction or rehabilitative construction of such building
was issued on or after the effective date of this act.

(b) Sections 2 and 10 of this act apply to conversion condom ni uns
as defined in RCW64. 34. 020, provided that section 10 of this act shal
not apply to a condom nium conversion for which a public offering
statenment had been delivered pursuant to chapter 64.34 RCWprior to the
effective date of this act.

(2) Sections 2 and 11 through 18 of this act apply to any action
that alleges breach of an inplied or express warranty under chapter
64. 34 RCWor that seeks relief that could be awarded for such breach,
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regardl ess of the legal theory pled, except that sections 11 through 18
of this act shall not apply to:

(a) Actions filed or served prior to the effective date of this
act ;

(b) Actions for which a notice of claim was served pursuant to
chapter 64.50 RCWprior to the effective date of this act;

(c) Actions asserting any claimregarding a building that is not a
mul tiunit residential building;

(d) Actions asserting any claimregarding a nultiunit residenti al
buil ding that was permtted on or after the effective date of this act
unl ess the letter required by section 7 of this act has been submtted
to the appropriate building departnment or the requirenents of section
10 of this act have been satisfi ed.

(3) G her than the requirenents inposed by sections 2 through 10 of
this act, nothing in this chapter anends or nodifies the provisions of
RCW 64. 34. 050.

NEW SECTION. Sec. 2. DEFIN TIONS. Unl ess the context clearly
requires otherwise, the definitions in RCW 64.34.020 and in this
section apply throughout this chapter.

(1) "Attached dwelling unit" nmeans any dwelling unit that is
attached to another dwelling unit by a wall, floor, or ceiling that
separates heated |iving spaces. A garage is not a heated |iving space.

(2) "Building enclosure" neans that part of any buil ding, above or
below grade, that physically separates the outside or exterior
environnent from interior environnents and which weatherproofs,
wat er proofs, or otherw se protects the building or its conponents from

wat er or noisture intrusion. Interior environments consist of both
heat ed and unheat ed encl osed spaces. The buil ding encl osure incl udes,
but is not limted to, that portion of roofs, walls, balcony support

col ums, decks, w ndows, doors, vents, and other penetrations through
exterior walls, which waterproof, weatherproof, or otherw se protect
the building or its conmponents fromwater or noisture intrusion.

(3) "Building enclosure design docunents" neans plans, details, and
specifications for the building enclosure that have been stanped by a
Iicensed engineer or architect. The building enclosure design
docunments shall include details and specifications that are appropriate
for the building in the professional judgnment of the architect or

EHB 1848. SL p. 2
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engi neer which prepared the sane to waterproof, weatherproof, and
ot herwi se protect the building or its conponents fromwater or noisture
intrusion, including details of flashing, intersections at roof, eaves
or parapets, neans of drainage, water-resistive nenbrane, and details
around openi ngs.

(4) "Devel oper” neans:

(a) Wth respect to a condom nium or a conversi on condonm nium the
decl arant; and

(b) Wth respect to all other buildings, an individual, group of
i ndi vi dual s, part nership, cor porati on, associ ati on, muni ci pa
corporation, state agency, or other entity or person that obtains a
buil ding permt for the construction or rehabilitative reconstruction
of a multiunit residential building. If a permt is obtained by
service providers such as architects, contractors, and consultants who
obtain permts for others as part of services rendered for a fee, the
person for whomthe permt is obtained shall be the devel oper, not the
service provider

(5) "Dwelling unit" has the neaning given to that phrase or simlar
phrases in the ordinances of the jurisdiction issuing the permt for
construction of the building enclosure but if such ordinances do not
provide a definition, then "dwelling unit" neans a residence contai ning
living, cooking, sleeping, and sanitary facilities.

(6) "Multiunit residential building" neans:

(a) A building containing nore than two attached dwelling units,
including a building containing nonresidential units if the building
al so contains nore than two attached dwelling units, but excluding the
follow ng cl asses of buil dings:

(1) Hotels and notels;

(1i) Dormtories;

(1i1) Care facilities;

(1v) Floating hones;

(v) A building that contains attached dwelling units that are each
| ocated on a single platted lot, except as provided in (b) of this
subsecti on.

(vi) Abuilding in which all of the dwelling units are held under
one ownership and is subject to a recorded irrevocabl e sale prohibition
covenant.

p. 3 EHB 1848. SL
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(b) If the devel oper submts to the appropriate buil ding departnent
when applying for the building permt described in section 3 of this
act a statenent that the devel oper elects to treat the inprovenent for
which a permt is sought as a nmultiunit residential building for al
pur poses under this chapter, then "multiunit residential building" also
means the follow ng buildings for which such el ection has been nade:

(1) A building containing only two attached dwel ling units;

(i) A building that does not contain attached dwelling units; and

(ti1) Any building that contains attached dwelling units each of
which is located on a single platted |ot.

(7) "Party unit owner” neans a unit owner who is a naned party to
an action subject to this chapter and does not include any unit owners
whose involvenent with the action stens solely fromtheir nmenbership in
t he associ ati on.

(8) "Qualified building inspector”™ nmeans a person satisfying the
requi renents of section 5 of this act.

(9) "Rehabilitative construction” neans construction work on the
bui I ding enclosure of a nultiunit residential building if the cost of
such construction work is nore than five percent of the assessed val ue
of the building.

(10) "Sale prohibition covenant” neans a recorded covenant that
prohibits the sale or other disposition of individual dwelling units as
or as part of a condom nium for five years or nore from the date of
first occupancy except as otherw se provided in section 10 of this act,
a certified copy of which the devel oper shall submt to the appropriate
bui | di ng departnent; provided such covenant shall not apply to sales or
di spositions listed in RCW64. 34.400(2). The covenant nust be recorded
in the county in which the building is located and nust be in
substantially the follow ng form

Thi s covenant has been recorded in the real property records of
. County, Washington, in satisfaction of the
requi renents of sections 2 through 10 of this act. The

undersigned is the owner of the property described on Exhibit
A (the "Property"). Until termnation of this covenant, no

dwelling wunit in or on the Property nmay be sold as a
condom niumunit except for sales listed in RCW64. 34.400(2).

This covenant termnates on the earlier of either: (a)
Compliance with the requirenents of section 10 of this act, as

EHB 1848. SL p. 4
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certified by the ower of the Property in a recorded suppl enent
hereto; or (b) the fifth anniversary of the date of first
occupancy of a dwelling unit as certified by the Owmer in a
recorded suppl enent hereto.

Al title insurance conpanies and persons acquiring an interest in the
Property may rely on the forgoing certifications wthout further
inquiry in issuing any policy of title insurance or in acquiring an
interest in the Property.

(11) "Stanped" neans bearing the stanp and signature of the
responsible licensed architect or engineer on the title page, and on
every sheet of the docunents, draw ngs, or specifications, including
nodi fications to the docunents, drawi ngs, and specifications that
becone part of change orders or addenda to alter those docunents,
drawi ngs, or specifications.

NEW SECTION. Sec. 3. DESIGN DOCUMENTS. (1) Any person applying
for a building permt for construction of a nultiunit residentia
building or rehabilitative construction shall submt building enclosure
desi gn docunents to the appropriate building departnment prior to the
start of construction or rehabilitative construction of the building
encl osure. If construction work on a building enclosure is not
rehabilitative constructi on because the cost thereof is not nore than
five percent of the assessed value of the building, then the person
applying for a building permt shall submt to the building departnent
a letter so certifying. Any changes to the building enclosure design
docunments that alter the manner in which the building or its conponents
i s wat erproofed, weatherproofed, and otherw se protected fromwater or
nmoi sture intrusion shall be stanped by the architect or engineer and
shall be provided to the building departnent and to the person
conducting the course of construction inspection in a tinely manner to
permt such person to inspect for conpliance therewith, and nmay be
provi ded through individual updates, cunulative updates, or as-built
updat es.

(2) The building departnent shall not issue a building permt for
construction of the building enclosure of a nultiunit residential
building or for rehabilitative construction unless the building
encl osure design docunents contain a stanped statenment by the person
stanping the buil ding enclosure design docunents in substantially the
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followng form "The wundersigned has provided building enclosure
docunents that in ny professional judgnent are appropriate to satisfy
the requirenents of sections 1 through 10 of this act."

(3) The building departnent is not charged wi th determ ni ng whet her
the buil ding encl osure design docunents are adequate or appropriate to
satisfy the requirenents of sections 1 through 10 of this act. Nothing
in sections 1 through 10 of this act requires a building departnent to
review, approve, or disapprove enclosure design docunents.

NEW SECTION. Sec. 4. | NSPECTI ONS. All multiunit residential
bui Il dings shall have the building enclosure inspected by a qualified
inspector during the course of initial construction and during
rehabilitative construction.

NEW SECTION. Sec. 5. | NSPECTORS- - QUALI FI CATI ONS- - | NDEPENDENCE
(1) Aqualified building enclosure inspector:

(a) Must be a person with substantial and verifiable training and
experience in building enclosure design and construction;

(b) Shall be free frominproper interference or influence relating
to the inspections; and

(c) May not be an enpl oyee, officer, or director of, nor have any
pecuniary interest in, the declarant, devel oper, association, or any
party providing services or materials for the project, or any of their
respective affiliates, except that the qualified inspector may be the
architect or engineer who approved the building enclosure design
docunents or the architect or engineer of record. The qualified
i nspector may, but is not required to, assist with the preparation of
such desi gn docunents.

(2) Nothing in this section alters requirenents for |icensure of
any architect, engineer, or other professional, or alters the
jurisdiction, authority, or scope of practice of architects, engineers,
ot her professionals, or general contractors.

NEW SECTION. Sec. 6. SCOPE OF | NSPECTI ON. (1) Any inspection
required by this chapter shall include, at a mninum the foll ow ng:

(a) Water penetration resistance testing of a representative sanple
of wi ndows and w ndow installations. Such tests shall be conducted
according to industry standards. Were appropriate, tests shall be

EHB 1848. SL p. 6
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conducted with an induced air pressure difference across the w ndow and
w ndow installation. Additional testing is not required if the sane
assenbly has previously been tested in situ within the previous two
years in the project under construction by the builder, by another
menber of the construction team such as an architect or engineer, or by
an i ndependent testing | aboratory; and

(b) An independent periodic review of the building enclosure during
the course of construction or rehabilitative construction to ascertain
whether the nultiunit residential building has been constructed, or the

rehabilitative construction has been perforned, in substanti al
conpliance with the buil ding encl osure design docunents.
(2) Subsection (1)(a) of this section shall not apply to

rehabilitative construction if the w ndows and adjacent cladding are
not altered in the rehabilitative construction.

(3) "Project” neans one or nore parcels of land in a single
owner shi p, which are under devel opnent pursuant to a single |and use
approval or building permt, where wndow installation is performed by
the owmner with its own forces, or by the sanme general contractor, or,
if the owner is contracting directly with trade contractors, 1is
performed by the sane trade contractor.

NEW SECTION. Sec. 7. CERTIFI CATI ON-- CERTI FI CATE OF OCCUPANCY.
Upon conpletion of an inspection required by this chapter, the
qualified inspector shall prepare and submt to the appropriate
buil ding departnment a signed letter certifying that the building
encl osure has been inspected during the course of construction or
rehabilitative construction and that it has been constructed or
reconstructed in substantial conpliance with the building enclosure

desi gn docunents, as updated pursuant to section 3 of this act. The
bui |l di ng departnent shall not issue a final certificate of occupancy or
ot her equivalent final acceptance until the letter required by this

section has been submtted. The building departnent is not charged
with and has no responsibility for determ ning whether the building
enclosure inspection is adequate or appropriate to satisfy the
requi renents of this chapter.

NEW SECTION. Sec. 8. | NSPECTOR, ARCHI TECT, AND  ENG NEER
LIABILITY. (1) Nothing in this act is intended to, or does:

p. 7 EHB 1848. SL
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(a) Create a private right of action against any inspector,
architect, or engineer based upon conpliance or nonconpliance with its
provi sions; or

(b) Create any independent basis for liability against an
i nspector, architect, or engineer.

(2) The qualified inspector, architect, or engineer and the
devel oper that retained the inspector, architect, or engineer nmay
contractually agree to the anmount of their liability to the devel oper.

NEW SECTION. Sec. 9. NO EVIDENTI ARY PRESUVPTI ON-- ADM SSI BI LI TY.
A qualified inspector's report or testinony regarding an inspection
conduct ed pursuant to this chapter is not entitled to any evidentiary
presunption in any arbitration or court proceeding. Nothing in this
chapter restricts the admssibility of such a report or testinony, and
guestions of the adm ssibility of such a report or testinony shall be
determ ned under the rules of evidence.

NEW SECTI ON.  Sec. 10. NO SALE OF CONDOM NIUM  UNIT  ABSENT
COWPLI ANCE. (1) Except for sales or other dispositions |listed in RCW
64. 34.400(2), no declarant may convey a condom nium unit that my be
occupied for residential use in a multiunit residential building
Wi thout first conplying wwth the requirenents of sections 1 through 9
of this act unless the building enclosure of the building in which such
unit 1s included is inspected by a qualified building enclosure
i nspect or, and:

(a) The inspection includes such intrusive or other testing, such
as the renoval of siding or other building enclosure materials, that
the inspector believes, in his or her professional judgnent, is
necessary to ascertain the manner in which the building enclosure was
construct ed;

(b) The inspection eval uates, to the extent reasonabl y
ascertainable and in the professional judgnent of the inspector, the
present condition of the building enclosure including whether such
condition has adversely affected or wll adversely affect the
performance of the building enclosure to waterproof, weatherproof, or
ot herwi se protect the building or its conponents fromwater or noisture
intrusion. "Adversely affect"” has the sane neaning as provided in RCW
64. 34. 445(7) ;

EHB 1848. SL p. 8
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(c) The inspection report includes recommendations for repairs to
the building enclosure that, in the professional judgnment of the
qual i fied building inspector, are necessary to: (i) Repair a design or
construction defect in the building enclosure that results in the
failure of the building enclosure to performits intended function and
al l ows uni ntended water penetration not caused by flooding; and (ii)
repair danmage caused by such a defect that has an adverse effect as
provided in RCW 64. 34. 445(7);

(d) Wth respect to a building that would be a multiunit
residential building but for the recording of a sale prohibition
covenant and unless nore than five years have el apsed since the date
such covenant was recorded, all repairs to the building enclosure
recommended pursuant to (c) of this subsection have been nmade; and

(e) The declarant provides as part of +the public offering
statenent, consistent wth RCW 64.34.410 (1)(nn) and (2) and
64. 34.415(1)(b), an inspection and repair report signed by the
qualified building enclosure inspector that identifies:

(1) The extent of the inspection perfornmed pursuant to this
section;

(1i) The information obtained as a result of that inspection; and

(iii1) The manner in which any repairs required by this section were
performed, the scope of those repairs, and the nanes of the persons
perform ng those repairs.

(2) Failure to deliver the inspection and repair report in
violation of this section constitutes a failure to deliver a public
of fering statenent for purposes of chapter 64.34 RCW

NEW SECTI ON. Sec. 11. ARBI TRATI ON- - ELECTI ON- - NUMBER OF
ARBI TRATORS- - QUALI FI CATI ONS--TRIAL DE NOVO. (1) If the declarant, an
association, or a party unit owner demands an arbitration by filing
such demand with the court not less than thirty and not nore than
ninety days after filing or service of the conplaint, whichever is
|ater, the parties shall participate in a private arbitration hearing.
The declarant, the association, and the party unit owner do not have
the right to conpel arbitration wthout giving tinely notice in
conpliance with this subsection. Unl ess otherwi se agreed by the
parties, the arbitration hearing shall comence no nore than fourteen
months fromthe later of the filing or service of the conplaint.

p. 9 EHB 1848. SL
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(2) Unless otherwise agreed by the parties, clains that 1in
aggregate are for less than one mllion dollars shall be heard by a
single arbitrator and all other clainms shall be heard by three
arbitrators. As wused in this chapter, arbitrator also neans
arbitrators where applicable.

(3) Unless otherwi se agreed by the parties, the court shall appoint
the arbitrator, who shall be a current or former attorney wth
experience as an attorney, judge, arbitrator, or nediator in
construction defect disputes involving the application of Wshington
| aw.

(4) Upon conclusion of the arbitration hearing, the arbitrator
shall file the decision and award with the clerk of the superior court,
together with proof of service thereof on the parties. Wthin twenty
days after the filing of the decision and award, any aggrieved party
may file with the clerk a witten notice of appeal and demand for a
trial de novo in the superior court on all clains between the appealing
party and an adverse party. As used in this section, "adverse party"
means the party who either directly asserted or defended clai ns agai nst
the appealing party. The demand shall identify the adverse party or
parties and all clainms between those parties shall be included in the
trial de novo. The right to a trial de novo includes the right to a
jury, if demanded. The court shall give priority to the trial date for
the trial de novo.

(5) If the judgnent for damages, not including awards of fees and
costs, in the trial de novo is not nore favorable to the appealing
party than the damages awarded by the arbitrator, not including awards
of fees and costs, the appealing party shall pay the nonappealing
adverse party's costs and fees incurred after the filing of the appeal
i ncl udi ng reasonabl e attorneys' fees so incurred.

(6) If the judgnent for damages, not including awards of fees and
costs, in the trial de novo is nore favorable to the appealing party
than the danages awarded by the arbitrator, not including awards of
fees and costs, then the court may award costs and fees, including
reasonabl e attorneys' fees, incurred after the filing of the request
for trial de novo in accordance with applicable I aw, provided if such
a judgment is not nore favorable to the appealing party than the nost
recent offer of judgnent, if any, nmade pursuant to section 17 of this

EHB 1848. SL p. 10
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act, the court shall not make an award of fees and costs to the
appeal ing party.

(7) If a party is entitled to an award with respect to the sane
fees and costs pursuant to this section and section 17 of this act,
then the party shall only receive an award of fees and costs as
provided in and limted by section 17 of this act. Any award of fees
and costs pursuant to subsections (5) or (6) of this section is subject
to review in the event of any appeal thereof otherwi se permtted by
applicable law or court rule.

NEW SECTION. Sec. 12. CASE SCHEDULE PLAN. (1) Not Iless than
sixty days after the later of filing or service of the conplaint, the
parties shall confer to create a proposed case schedule plan for
submi ssion to the court that includes the follow ng deadli nes:

(a) Selection of a nediator;

(b) Commencenent of the nmandatory nediation and subm ssion of
medi ation materials required by this chapter;

(c) Selection of the arbitrator by the parties, where applicable;

(d) Joinder of additional parties in the action;

(e) Conpletion of each party's investigation;

(f) Disclosure of each party's proposed repair plan

(g) Disclosure of each party's estimted costs of repair;

(h) Meeting of parties and experts to confer in accordance wth
section 13 of this act; and

(i) Disclosure of each party's settlenent demand or response.

(2) If the parties agree upon a proposed case schedul e plan, they
shall nove the court for the entry of the proposed case schedul e pl an.
|f the parties cannot agree, either party may nove the court for entry
of a case schedule plan that includes the above deadli nes.

NEW SECTI ON.  Sec. 13. MANDATORY MEDI ATION. (1) The parties to an
action subject to this act shall engage in nediation. Unl ess the
parties agree otherwi se, the nediation required by this section shal
comrence within seven nonths of the later of the filing or service of
the conplaint. |If the parties cannot agree upon a nediator, the court
shal | appoint a nedi ator.

(2) Prior to the nediation required by this section, the parties

p. 11 EHB 1848. SL
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and their experts shall neet and confer in good faith to attenpt to
resolve or narrow the scope of the disputed issues, including issues
related to the parties' repair plans.

(3) Prior to the mandatory nediation, the parties or their
attorneys shall file and serve a declaration that:

(a) A decision maker with authority to settle will be available for
the duration of the nmandatory nedi ation; and

(b) The decision maker has been provided with and has reviewed the
medi ation materials provided by the party to which the decision maker
is affiliated as well as the materials submtted by the opposing
parties.

(4) Conpletion of the nediation required by this section occurs
upon witten notice of termnation by any party. The provisions of
section 17 of this act shall not apply to any |l ater mediati on conducted
foll ow ng such noti ce.

NEW SECTI ON. Sec. 14. NEUTRAL EXPERT. (1) If, after neeting and
conferring as required by section 13(2) of this act, disputed issues
remain, a party may file a notion with the court, or arbitrator if an
arbitrator has been appoi nted, requesting the appointnment of a neutral
expert to address any or all of the disputed issues. Unless otherw se
agreed to by the parties or upon a showng of exceptiona
circunstances, including a nmaterial adverse change in a party's
litigation risks due to a change in allegations, clains, or defenses by
an adverse party follow ng the appoi ntment of the neutral expert, any
such notion shall be filed no later than sixty days after the first day
of the neeting required by section 13(2) of this act. Upon such a
request, the court or arbitrator shall decide whether or not to appoint
a neutral expert or experts. A party may only request nore than one
neutral expert if the particular expertise of the additional neutra
expert or experts is necessary to address disputed issues.

(2) The neutral expert shall be a licensed architect or engineer,
or any other person, with substantial experience relevant to the issue
or issues in dispute. The neutral expert shall not have been enpl oyed
as an expert by a party to the present action wthin three years before
the commencenent of the present action, unless the parties agree
ot herw se.

EHB 1848. SL p. 12
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(3) Al parties shall be given an opportunity to recomrend neutral
experts to the court or arbitrator and shall have input regarding the
appoi ntment of a neutral expert.

(4) Unless the parties agree otherwise on the followng matters,
the court, or arbitrator if then appointed, shall determ ne:

(a) Who shall serve as the neutral expert;

(b) Subject to the requirenents of this section, the scope of the
neutral expert's duties;

(c) The nunber and tim ng of inspections of the property;

(d) Coordination of inspection activities with the parties
experts;

(e) The neutral expert's access to the work product of the parties’
experts;

(f) The product to be prepared by the neutral expert;

(g) Wether the neutral expert may participate personally in the
medi ati on required by section 13 of this act; and

(h) Oher matters relevant to the neutral expert's assignnent.

(5) Unless the parties agree otherw se, the neutral expert shal
not make findings or render opinions regardi ng the anount of damages to
be awarded, or the cost of repairs, or absent exceptional circunstances
any matters that are not in dispute as determined in the neeting
described in section 13(2) of this act or otherw se.

(6) A party may, by notion to the court, or to the arbitrator if
then appointed, object to the individual appointed to serve as the
neutral expert and to determnations regarding the neutral expert's
assi gnnent .

(7) The neutral expert shall have no liability to the parties for
the performance of his or her duties as the neutral expert.

(8) Except as otherw se agreed by the parties, the parties have a
right to review and comment on the neutral expert's report before it is
made final.

(9) A neutral expert's report or testinony is not entitled to any
evidentiary presunption in any arbitration or court proceeding.
Nothing in this act restricts the admssibility of such a report or
testinmony, provided it is within the scope of the neutral expert's
assigned duties, and questions of the admssibility of such a report or
testinmony shall be determ ned under the rules of evidence.
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(10) The court, or arbitrator if then appointed, shall determ ne
the significance of the neutral expert's report and testinony wth
respect to parties joined after the neutral expert's appointnent and
shal | determ ne whet her additional neutral experts should be appointed
or other nmeasures should be taken to protect such joined parties from
undue prej udi ce.

NEW SECTION. Sec. 15. PAYMENT OF ARBITRATORS, MEDI ATORS, AND
NEUTRAL EXPERTS. (1) Where the building permt that authorized
comrencenent of construction of a building was i ssued on or after the
effective date of this act:

(a)(i) If the action is referred to arbitration under section 11 of
this act, the party who demands arbitration shall advance the fees of
any arbitrator and any nedi ator appoi nted under section 13 of this act;
and

(1i) A party who requests the appointnent of a neutral expert
pursuant to section 14 of this act shall advance any appoi nted neutral
expert's fees incurred up to the issuance of a final report.

(b) I'f the action has not been referred to arbitration, the court
shall determne liability for the fees of any nedi ator appoi nted under
section 13 of this act, unless the parties agree otherw se.

(c) Utimate liability for any fees or costs advanced pursuant to
this subsection (1) is subject to the fee- and cost-shifting provisions
of section 17 of this act.

(2) Where the building permt that authorized commencenent of
construction of a building was issued before the effective date of this
act:

(a)(i) If the action is referred to arbitration under section 11 of
this act, the party who demands arbitration is liable for and shall pay
the fees of any appointed arbitrator and any nedi ator appoi nted under
section 13 of this act; and

(i) A party who requests the appointnent of a neutral expert
pursuant to section 14 of this act is liable for and shall pay any
appoi nted neutral expert's fees incurred up to the issuance of a final
report.

(b) I'f the action has not been referred to arbitration, the court
shall determne liability for the fees of any nedi ator appoi nted under
section 13 of this act, unless the parties agree otherw se.

EHB 1848. SL p. 14



N

© 00 N O Ol bW

10
11
12
13
14
15

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

(c) Fees and costs paid under this subsection (2) are not subject
to the fee- and cost-shifting provisions of section 17 of this act.

NEW SECTI ON.  Sec. 16. SUBCONTRACTORS. Upon the demand of a party
to an arbitration denanded under section 11 of this act, any
subcontractor or supplier agai nst whom such party has a | egal claimand
whose work or performance on the building in question becones an issue
in the arbitration may be joined in and becone a party to the
arbitration. However, joinder of such parties shall not be allowed if
such joinder would require the arbitration hearing date to be conti nued
beyond the date established pursuant to section 11 of this act, unless
the existing parties to the arbitration agree otherw se. Not hing in
sections 2 through 10 of this act shall be construed to release,
nodi fy, or otherwse alleviate the liabilities or responsibilities that
any party nmay have towards any other party, contractor, or
subcontract or

NEW SECTION. Sec. 17. OFFERS OF JUDGMENT-- COSTS AND FEES. (1) On
or before the sixtieth day following conpletion of the nediation
pursuant to section 13(4) of this act, the declarant, association, or
party unit owner mmy serve on an adverse party an offer to allow
judgnent to be entered. The offer of judgnment shall specify the anpunt
of damages, not including costs or fees, that the declarant,
association, or party unit owner is offering to pay or receive. A
declarant's offer shall also include its commtnent to pay costs and
fees that may be awarded as provided in this section. The declarant,
association, or party unit owner my nake nore than one offer of
judgnent so long as each offer is tinmely made. Each subsequent offer
supersedes and replaces the previous offer. Any offer not accepted
w thin twenty-one days of the service of that offer is deened rejected
and withdrawn and evidence thereof is not adm ssible and may not be
provided to the court or arbitrator except in a proceeding to determ ne
costs and fees or as part of the notion identified in subsection (2) of
this section.

(2) A declarant's offer nmust include a denonstration of ability to
pay damages, costs, and fees, including reasonable attorneys' fees,
within thirty days of acceptance of the offer of judgnment. The
denonstration of ability to pay shall include a sworn statenent signed
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by the declarant, the attorney representing the declarant, and, if any
i nsurance proceeds will be used to fund any portion of the offer, an
aut hori zed representative of the insurance conpany. |f the association
or party wunit owner disputes the adequacy of the declarant's
denonstration of ability to pay, the association or party unit owner
may file a notion with the court requesting a ruling on the adequacy of
the declarant's denonstration of ability to pay. Upon filing of such
notion, the deadline for a response to the offer shall be tolled from
the date the notion is filed until the court has rul ed.

(3) An association or party unit owner that accepts the declarant's
of fer of judgnent shall be deenmed the prevailing party and, in addition
to recovery of the amount of the offer, shall be entitled to a costs
and fees award, including reasonable attorneys' fees, in an anmount to
be determ ned by the court in accordance with applicable |aw.

(4) If the anmpbunt of the final nonappeal able or nonappeal ed
judgnent, exclusive of costs or fees, is not nore favorable to the
offeree than the offer of judgnent, then the offeror is deened the
prevailing party for purposes of this section only and is entitled to
an award of costs and fees, including reasonable attorneys' fees,
incurred after the date the last offer of judgnent was rejected and
through the date of entry of a final nonappeal able or nonappeal ed
judgnment, in an anount to be determned by the court in accordance with
applicable |aw The nonprevailing party shall not be entitled to
receive any award of costs and fees.

(5) If the final nonappeal abl e or nonappeal ed judgnent on damages,
not including costs or fees, is nore favorable to the offeree than the
| ast offer of judgnment, then the court shall determ ne which party is
the prevailing party and shall determ ne the anount of the costs and
fees award, including reasonable attorneys' fees, in accordance wth
applicable | aw.

(6) Notwi thstanding any other provision in this section, wth
respect to clains brought by an association or wunit owner, the
liability for declarant's <costs and fees, including reasonable
attorneys' fees, shall:

(a) Wth respect to clainms brought by an association, not exceed
five percent of the assessed value of the condom nium as a whole, which
is determ ned by the aggregate tax-assessed value of all units at the
time of the award; and
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(b) Wth respect to clains brought by a party unit owner, not
exceed five percent of the assessed value of the unit at the tinme of
t he awar d.

Sec. 18. RCW 64.34.415 and 1992 c¢c 220 s 22 are each anended to
read as foll ows:

(1) The public offering statenent of a conversi on condom ni um shal
contain, in addition to the information required by RCW 64. 34. 410:

(a) Either a copy of a report prepared by an independent, |icensed
architect or engineer, or a statement by the declarant based on such
report, which report or statenent describes, to the extent reasonably
ascertai nable, the present condition of all structural conponents and
mechani cal and electrical installations material to the use and
enj oynent of the condom nium

(b) A copy of the inspection and repair report prepared by an

i ndependent, licensed architect, engineer, or qualified building
inspector in accordance with the requirenents of section 10 of this
act;

(c) A statenent by the declarant of the expected useful life of

each itemreported on in (a) of this subsection or a statenent that no
representations are nmade in that regard; and

((€e))) (d) Alist of any outstanding notices of uncured violations
of building code or other nunicipal regulations, together with the
estimated cost of curing those violations. Unless the purchaser waives
in witing the curing of specific violations, the extent to which the
declarant will cure such violations prior to the closing of the sale of
a unit in the condom nium shall be included.

(2) This section applies only to condom niuns containing units that
may be occupied for residential use.

Sec. 19. RCW 64.34.410 and 2004 ¢ 201 s 11 are each anended to
read as foll ows:

(1) A public offering statenment shall contain the follow ng
i nformati on:

(a) The nane and address of the condom ni um

(b) The nane and address of the declarant;

(c) The nane and address of the managenent conpany, if any;
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(d) The rel ationship of the managenent conpany to the declarant, if
any;

(e) A list of up to the five nobst recent condom nium projects
conpleted by the declarant or an affiliate of the declarant wthin the
past five years, including the nanes of the condom niuns, their
addresses, and the nunmber of existing units in each. For the purpose
of this section, a condomniumis "conpleted' when any one unit therein
has been rented or sold;

(f) The nature of the interest being offered for sale;

(g) A brief description of the permtted uses and use restrictions
pertaining to the units and the comon el enents;

(h) A brief description of the restrictions, if any, on the renting
or leasing of units by the declarant or other unit owners, together
with the rights, if any, of the declarant to rent or | ease at |east a
majority of units;

(i) The nunber of existing units in the condom ni um and the maxi num
nunber of units that may be added to the condom ni um

(j) Alist of the principal common anenities in the condom nium
which materially affect the value of the condom nium and those that
will or may be added to the condom nium

(k) Alist of the limted common elenents assigned to the units
being offered for sale;

(1) The identification of any real property not in the condom nium
the owner of which has access to any of the commobn elenents, and a
description of the ternms of such access;

(m The identification of any real property not in the condom nium
to which unit owners have access and a description of the terns of such
access;

(n) The status of construction of the units and common el enents,
i ncluding estimted dates of conpletion if not conpl eted;

(o) The estimated current common expense liability for the units
bei ng of fered;

(p) An estimate of any paynent with respect to the common expense
liability for the units being offered which will be due at cl osing;

(q) The estimated current anmount and purpose of any fees not
included in the comobn expenses and charged by the declarant or the
associ ation for the use of any of the common el enents;
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(r) Any assessnents which have been agreed to or are known to the
declarant and which, if not paid, may constitute a lien against any
units or commn elenents in favor of any governnental agency;

(s) The identification of any parts of the condom nium other than
the units, which any individual ower will have the responsibility for
mai nt ai ni ng;

(t) If the condom nium involves a conversion condom nium the
information required by RCW 64. 34. 415;

(u) Whether tinmesharing is restricted or prohibited, and if
restricted, a general description of such restrictions;

(v) Alist of all devel opnent rights reserved to the declarant and
all special declarant rights reserved to the declarant, together with
the dates such rights nust termnate, and a copy of or reference by
recordi ng nunber to any recorded transfer of a special declarant right;

(w) A description of any material differences in terns of
furnishings, fixtures, finishes, and equi pnent between any nodel unit
available to the purchaser at the tinme the agreenent for sale is
executed and the unit being offered;

(x) Any liens on real property to be conveyed to the association
required to be disclosed pursuant to RCW 64. 34.435(2)(b);

(y) A list of any physical hazards known to the declarant which
particularly affect the condomniumor the imrediate vicinity in which
the condom niumis | ocated and which are not readily ascertainabl e by
t he purchaser;

(z) A brief description of any construction warranties to be
provi ded to the purchaser;

(aa) Any building code violation citations received by the
declarant in connection with the condom nium which have not been
corrected,

(bb) A statenment of any unsatisfied judgnents or pending suits
agai nst the association, a statenent of the status of any pending suits
material to the condomnium of which the declarant has actua
know edge, and a statenent of any litigation brought by an owners
associ ation, unit owner, or governnental entity in which the decl arant
or any affiliate of the declarant has been a defendant, arising out of
the construction, sale, or admnistration of any condom niumw thin the
previous five years, together with the results thereof, if known;
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(cc) Any rights of first refusal to | ease or purchase any unit or
any of the common el enents;

(dd) The extent to which the insurance provided by the association
covers furnishings, fixtures, and equi pnent |ocated in the unit;

(ee) A notice which describes a purchaser's right to cancel the
pur chase agreenent or extend the closing under RCW 64. 34. 420, including
applicable tinme frames and procedures;

(ff) Any reports or statenents required by RCW 64.34.415 or
64. 34. 440(6) (a) . RCW 64. 34. 415 shall apply to the public offering
statenment of a condom niumin connection with which a final certificate
of occupancy was issued nore than sixty calendar nonths prior to the
preparation of the public offering statenent whether or not the
condomnium is a conversion condomnium as defined in RCW
64. 34. 020( 10) ;

(gg) A list of the docunents which the prospective purchaser is
entitled to receive from the declarant before the rescission period
commences;

(hh) A notice which states: A purchaser may not rely on any
representation or express warranty unless it is contained in the public
offering statenent or nmade in witing signed by the declarant or by any
person identified in the public offering statenent as the declarant's
agent ;

(ii) Anotice which states: This public offering statenent is only
a summary of sone of the significant aspects of purchasing a unit in
this condom nium and the condom nium docunents are conplex, contain
ot her inportant information, and create binding |egal obligations. You
shoul d consi der seeking the assistance of |egal counsel;

(jj) Any other information and cross-references which the decl arant
believes wll be helpful in describing the condomnium to the
recipients of the public offering statenent, all of which my be
i ncluded or not included at the option of the declarant;

(kk) A notice that addresses conpliance or nonconpliance with the
housing for older persons act of 1995 P.L. 104-76, as enacted on
Decenber 28, 1995;

(I'l') A notice that is substantially in the form required by RCW
64. 50. 050; ((and))

(mm A statenent, as required by RCW 64. 35.210, as to whether the
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units or common el enents of the condom nium are covered by a qualified
warranty, and a history of clainms under any such warranty; and

(nn) A statenent that the building enclosure has been designed and
inspected as required by sections 2 through 10 of this act, and, if
required, repaired in accordance with the requirenents of section 10 of
this act.

(2) The public offering statenent shall include copies of each of
the follow ng docunents: The declaration, the survey map and pl ans
the articles of incorporation of the association, bylaws of the
associ ation, rules and regulations, if any, current or proposed budget
for the association, ((and)) the balance sheet of the association
current within ninety days if assessnents have been collected for
ninety days or nore, and the inspection and repair report or reports
prepared in accordance wth the requirenents of section 10 of this act.

| f any of the foregoing docunents listed in this subsection are not
avai | abl e because they have not been executed, adopted, or recorded,
drafts of such docunents shall be provided wth the public offering
statenent, and, before closing the sale of a unit, the purchaser shal
be given copies of any material changes between the draft of the
proposed docunents and the final docunents.

(3) The disclosures required by subsection (1)(g), (k), (s), (u),
(v), and (cc) of this section shall also contain a reference to
specific sections in the condom ni um docunents which further explain
the information di scl osed.

(4) The disclosures required by subsection (1)(ee), (hh), (ii), and
(I'l') of this section shall be |ocated at the top of the first page of
the public offering statenent and be typed or printed in ten-point bold
face type size.

(5) A declarant shall pronptly anmend the public offering statenent
to reflect any material change in the information required by this
section.

Sec. 20. RCW64.34.100 and 2004 ¢ 201 s 2 are each anended to read
as follows:

(1) The renedies provided by this chapter shall be Iliberally
admnistered to the end that the aggrieved party is put in as good a
position as if the other party had fully perforned. However,
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consequential, special, or punitive damages nay not be awarded except
as specifically provided in this chapter or by other rule of |aw

(2) Except as otherwi se provided in sections 11 through 17 of this
act or chapter 64.35 RCW any right or obligation declared by this
chapter is enforceable by judicial proceeding. The arbitration
proceedi ngs provided for in sections 11 through 17 of this act shall be
considered judicial proceedings for the purposes of this chapter.

NEW SECTION. Sec. 21. A new section is added to Article 1 of
chapter 64.34 RCWto read as foll ows:

Chapter 64.-- RCW (sections 1 through 17 of this act) includes
requi renents for: The inspection of the building enclosures of
multiunit residential buildings, as defined in section 2 of this act,
whi ch i ncl udes condom ni uns and conversi on condom ni uns; for provision
of inspection and repair reports; and for the resolution of inplied or
express warranty di sputes under chapter 64.34 RCW

NEW SECTION. Sec. 22. CAPTI ONS. Captions used in this act are
not any part of the |aw

NEW SECTION. Sec. 23. Sections 1 through 17 of this act
constitute a new chapter in Title 64 RCW

NEW SECTI ON. Sec. 24. EFFECTI VE DATE. This act takes effect
August 1, 2005.

Passed by the House April 19, 2005.

Passed by the Senate April 8, 2005.

Approved by the Governor May 13, 2005.

Filed in Ofice of Secretary of State May 13, 2005.
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